substantial element in a violation is to show that a reasonable
likelihood exists that the injury or illness in question would,
occur.  MSHA concedes that we are dealing here with a
probability factor, but states that the test does not require
an absolute certainty that the injury or illness must occur.

In addition to the evidentiary support for its position,
MSHA relies on the past history of violations at the mine and
question and considers that history as an important factor
in the evaluation of the probability of an accident.  MSHA
maintains that it is reasonable to assume that the probability
of an accident is increased by the increase of the exposure,
of the miners to a specific condition, and that the exposure
is increased by the number of violations involving that same
condition that occurs in a particular mine.  Recognizing that
the definition of significant and substantial requires that
the likelihood of an accident be based on the" particular facts
surrounding the violation, MSHA's position is that the history
of violations of a specific standard is a fact which surrounds
the violation of such standard, and that this fact cannot be
separated from the violation when an evaluation is made to
determine the likelihood of an accident as a result of said
violation.

In support of the "S&S" finding made by Inspector Gulley
with respect to Citation No. 2063916, MSHA relies on his
posthearing affidavit, which in pertinent part states as
follows:

I determined that the cited condition was
of a significant and substantial nature because
a reasonable likelihood existed that injuries
of a reasonably serious nature would have occurred
as a result of said condition for the following
reasons.

(a)   The methane level was 0.2% 15 feet out-
by the face on the right side and 0.3% on the
left side.  However/ it could have been higher
at the face where I did not measure it because
the roof was unsupported.

(b)   Monterey Mine No. 1 liberated more than
one million cubic feet of methane or other
explosive gases during a 24-hour period as of
February 3, 1983.

(c)   Monterey Mine No. 1 was under a five

, ,    day spot inspection under Section 103 (i) of the
Act as of February 3, 1983.
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